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INSURANCE COVERAGE: THE NEW YORK STATE COURT
OF APPEALS REAFFIRMS THE “NO-PREJUDICE” RULE
FOR DISCLAIMERS OF COVERAGE BECAUSE OF LATE

NOTICE OF OCCURRENCE, CLAIM AND SUIT

In our first issue of the newsletter
(Volume 1, Issue 1, February, 2005)
we discussed the uncertainty that had
grown under New York law with regard
to the “no-prejudice” rule in the wake
of the decision of the New York Court
of Appeals in In_re Brandon
(Nationwide Mutual Insurance Com-

any).!

New York State has long been one
of a minority of jurisdictions that fol-
lows the no-prejudice rule with regard
to denials of insurance coverage for
untimely notice of occurrence, claim or
suit.2 Under the no-prejudice rule, com-
pliance with the notice provisions of a
liability insurance policy is treated as a
condition precedent to coverage and a
failure to comply with the notice provi-
sion, “[a]bsent a valid excuse, vitiates
the policy even where the carrier has
suffered no prejudice.”

The rationale for the no-prejudice
rule is that it protects the insurance
carrier against fraud or collusion; gives
the insurance carrier an opportunity to
investigate claims promptly; allows the
carrier to make an early estimate of
potential exposure and establish ade-
quate reserves; and gives the carrier
an opportunity to exercise early control
of claims, which aids settlement.4

The no-prejudice rule is a signifi-
cant departure from the standard rule
of contract interpretation which holds
that there will be no forfeit for a breach
of a contract unless the breach is a

substantial and significant (“material”)
breach.®

Almost three years ago, in a foot-
note to a decision entitled In re Bran-
don, the Court of Appeals signaled that
it might, in the future, abolish the no-
prejudice rule and join the majority
view on this issue. Under the majority
rule, in order to deny insurance cover-
age based upon an insured’s failure to
afford prompt notice of an occurrence
claim or suit, an insurance carrier must
prove that it was prejudiced by the de-
lay in the providing of notice.®

In Brandon, the Court of Appeals
held that in the Supplementary Unin-
sured Motorist (“SUM”) context, the
insurance carrier must prove that it
was prejudiced before it can disclaim
coverage based upon the failure of the
insured to forward a copy of the sum-
mons and complaint in the underlying
lawsuit. While the holding of Brandon
was limited to the SUM context, some
practitioners interpreted the decision
as being critical of the no-prejudice
rule in general.

In the wake of Brandon, in a deci-
sion rendered by the Appellate Divi-
sion, First Department on December
21, 2004 in Great Canal Realty Corp. v.
Seneca Insurance Company, Inc., two
of the five justices of the court ex-
pressly held that the insurance carrier,
Seneca Insurance Company, should be
required to prove that it was prejudiced

(Continued on page 6)
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PRACTICE TIP - DISCLAIMERS OF COVERAGE UNDER NEW YORK
INSURANCE LAW SECTION 3420(d)

Most claims professionals would make the rea-
sonable assumption that the issuance of a written
disclaimer of coverage to an insured based upon
the insured’s failure to comply with the notice re-
quirements of the policy would be a fairly simple
task. However, written disclaimers of coverage for
policies issued in New York State involving claims
of bodily injury or death must comply with the re-
quirements of Section 3420(d) of New York’s Insur-
ance Law, which sets forth several requirements
that are strictly applied by New York courts.2® Be-
cause this statute is strictly construed by the
courts, if the written disclaimer does not precisely
comply, the insurance carrier may be estopped
from disclaiming coverage.

Insurance Law Section 3420(d) of the Insur-
ance Law, which only applies to liability policies
“delivered or issued for delivery” in New York State,
provides as follows:

If under a liability policy delivered or is-
sued for delivery in this state, an insurer
shall disclaim liability or deny coverage for
death or bodily injury arising out of a mo-
tor vehicle accident or any other type of
accident occurring within this state, it shall
give written notice as soon as is reasona-
bly possible of such disclaimer of liability
or denial of coverage to the insured and
the injured person or any other claimant.

This statute provides that written disclaimers of
coverage must be issued “as soon as is reasonably
possible” and that the written disclaimer of cover-
age must be delivered to both the insured and the
“injured person” as well as “any other claimant.”30
Therefore, the disclaimer letter should reflect that a
copy of the letter was also delivered to the injured
claimant (the injured party’s attorney, if known, will
suffice) and any other claimant. The term “any
other claimant” would appear to apply to a poten-
tial co-defendant who may have an indemnity or
contribution claim against the insured. In order to
prove mailing, disclaimer letters should be mailed
to all necessary parties by certified mail, return re-
ceipt requested.

In construing this section of the Insurance Law,

courts in New York have held that if the disclaimer is
mailed only to the insured and not to the injured party,
it will be deemed void and the carrier will be estopped
from disclaiming coverage.3!

The requirement that written disclaimers be issued
“as soon as is reasonably possible” has been strictly
construed by New York courts.32 The Appellate Divi-
sion, First Department has held that where an insur-
ance carrier did not have a reasonable excuse for the
“delay,” a disclaimer of coverage for late notice by the
insured that was mailed thirty days after the carrier
received notice of the claim was “untimely” and there-
fore ineffective.33

In justifying this seemingly harsh ruling, the First
Department held that a disclaimer of coverage for late
notice does not require investigation as the basis for
the disclaimer is typically readily apparent from the
time that the carrier receives the notice of claim.34 As
such, disclaimers for late notice must be treated with
urgency and as soon as it becomes clear to the insur-
ance carrier that there is a valid disclaimer for late no-
tice (or any other grounds), the written disclaimer of
notice should be issued.

An insurance carrier's time clock for disclaiming
coverage for any reason begins to tick as soon as the
carrier has sufficient factual information on which the
disclaimer of coverage is to be based.3%5 Therefore, the
facts regarding possible disclaimers of coverage must
be promptly investigated, and as soon as a sufficient
factual basis is found to exist for a disclaimer of cover-
age, the written disclaimer must be promptly mailed to
all required parties.

The written disclaimer of coverage must promptly
apprise the claimant (and any other required recipient)
with a high degree of specificity of the ground or
grounds on which the disclaimer is predicated.36
Therefore, the policy provisions upon which the dis-
claimer is based should be quoted in the disclaimer
letter and the factual basis upon which the insurance
carrier is basing its determination that there is no cov-
erage obligation should be clearly explained. This nor-
mally entails a description of the nature of alleged oc-
currence, the nature of the claims in the complaint (if
the matter is in suit), and a clear description of why
coverage is excluded or otherwise unavailable.

Reservation of rights letters do not serve to toll the

(Continued on the following page)
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Practice Tip
(Continued from previous page)

time in which an insurance carrier must issue a dis-
claimer or denial of coverage under Section 3420(d)
of the Insurance Law.37 This concept trips up many
claims professionals who believe that the issuance of
a reservation of rights letter will enable them to delib-
erately review the facts and decide whether to dis-
claim coverage at a later time. While reservation of
rights letters under New York law still have some util-
ity, they generally do not extend the carrier’'s time to
issue a “prompt” disclaimer under Section 3420(d).38

Fortunately for insurance carriers that have
grounds for a disclaimer, Insurance Law Section
3420(d) only applies to claims for bodily injury or
death caused by an “accident.”3® Therefore, property
damage claims and “personal and advertising injury
claims”, and any other non-bodily injury or death claim
are governed by the less onerous common-law of New
York State.40

New York courts have also held that Section
3420(d) of the Insurance Law applies to denials of
coverage based upon policy exclusions or policy condi-
tions.41 Section 3420(d) does not apply where the
denial is based upon the fact that a claim falls entirely
outside the scope of coverage under the insuring
agreement.42 Courts have held that a failure to com-
ply with the strict requirements of Insurance Law Sec-
tion 3420(d) was not intended to create insurance
coverage by estoppel where insurance coverage was
never intended in the first instance.43 Therefore,
where the denial is based upon “non-coverage”
grounds, such as the party seeking coverage is not an
“insured”; that the occurrence did not fall within the
policy period; or that the claim does not fall within the
definitions for covered “bodily injury,” “property dam-
age” or “personal and advertising injury,” the dis-
claimer of coverage would have to comply with New
York State’s common-law, not the strict requirements
of Insurance Law Section 3420(d).44

New York law is clear that where a disclaimer falls
within the scope of Insurance Law Section 3420(d), if
a known grounds for disclaiming coverage is omitted
from the written disclaimer, the insurance carrier will
be estopped from later asserting that ground for dis-
claiming coverage.#> Therefore, under New York law,
any viable grounds for disclaiming coverage should be
included in the disclaimer letter or the insurance car-
rier will risk a finding by a court that a basis for dis-
claiming should have been included in the original
disclaimer and is therefore waived.

This brings us to a particularly draconian interpre-
tation of Insurance Law Section 3420(d) that has
been adopted by New York State’s Appellate Divi-
sion in the realm of disclaimers for late notice of
occurrence, claim and suit. Insurance Law Section
3420(a)(3) provides that a notice of claim to an in-
surer may be made either by the insured or by the
injured party. Therefore, New York Courts have held
that when an insurance carrier disclaims coverage
for failure to comply with the notice provisions of the
policy, it must set forth in the disclaimer letter that
the insured and the “injured party” failed to comply
with the notice of occurrence claim and suit provi-
sions.46

In these cases, New York Courts have held that
because the insurance carrier’s written disclaimer of
coverage cited only the insured’s failure to comply
with the notice provisions of the policy, the insur-
ance carrier was later estopped from asserting that
the injured party failed to comply with the notice
provision. Because the injured party is entitled un-
der Section 3420(a)(3) of the Insurance Law to pro-
vide the notice of occurrence, claim and suit to the
carrier, a duty to defend and indemnify the insured
was found to exist when the injured party tendered
the notice to the hapless insurance carrier. This is a
particularly troubling problem for insurance carriers
because New York State is a “direct action” state
whereby the injured party can bring a lawsuit
against the defendant’s insurance carrier after a
judgment has been entered seeking indemnification
directly from the carrier. Therefore, written disclaim-
ers of coverage for late notice of occurrence, claim
and suit should always cite both the insured’s fail-
ure to comply with the notice provisions of the policy
as well as the failure of the injured party (or parties)
to comply with the notice provisions of the policy.

Because of the strict requirements of Insurance
Law Section 3420(d), we believe that an insurance
carrier that is seeking to disclaim coverage on a pol-
icy issued in New York should seek legal counsel to
ensure that the disclaimer of coverage is properly
issued. However, if the insurance carrier decides to
perform this vital task on its own, it should be aware
of all the strict requirements of New York law so that
it does not find itself estopped from asserting a
valid grounds for disclaiming coverage.

- Michael P. Kandler
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LIABILITY FOR CONSTRUCTION SITE ACCIDENTS - RECALCITRANT-
WORKER DEFENSE STRENGTHENED IN WAKE OF

BLAKE V. NEIGHBORHOOD HOUSING SERVICES OF NEW YORK CITY

Commercial general liability carriers that issue
policies in New York State are by now well aware of
the strict liability imposed against construction site
owners and general contractors for any “gravity re-
lated” accidents under New York State Labor Law
Section 240(1). Labor Law Section 240(1), often

called the “Scaffold Law,” provides that:

[a]ll contractors and owners . . . shall furnish
or erect, or cause to be furnished or erected . .
. scaffolding, hoists, stays, ladders, slings,
hangers, blocks, pulleys, braces, irons, ropes,
and other devices which shall be so con-
structed, placed and operated as to give
proper protection to a person so employed.

“The purpose of this statute is to protect work-
ers and to impose the responsibility for safety prac-
tices on those best situated to bear that responsibil-
ity.”47 It is well-settled that the duty imposed by this
statute is “nondelegable and that an owner or con-
tractor who breaches that duty may be held liable in
damages regardless of whether it has actually exer-
cised supervision or control over the work.”48

As the statute has been interpreted by the New
York State Court of Appeals, owners and general
contractors at construction sites may be found
strictly liable for injuries sustained by construction
workers as a result of “gravity-related accidents”
(i.e., falling from a height or being struck by a falling
object that was improperly hoisted or inadequately
secured).49

The statute has been broadly construed so that
it will apply to gravity related construction accidents
that were caused by a failure of those in charge of
the work site to provide a proper scaffold, hoist,
stay, ladder or other protective device.>° The strictly
liable party may, of course, seek contribution or in-
demnification from a third-party under a theory of
negligence or contractual indemnification.

It has long been held by New York Courts that
the comparative negligence of a plaintiff/worker is
not an available affirmative defense to a claim un-
der this section of the Labor Law.51 As such, even
accidents that are caused in large part by the stu-
pidity of the injured construction worker have none-
theless resulted in the imposition of strict liability

under Section 240(1).52

Over the years, New York Courts have broadly con-
strued the statute to encompass a wide range of con-
struction site hazards that bear little resemblance to a
typical fall from a defective scaffold or ladder.53

Various defenses to Labor Law Section 240(1)
claims have evolved. These defenses include the
plaintiff was not engaged in a “protected activity,” the
hazard at issue is not within the scope of the statute,
and, the height differential involved is insufficient.

Another available defense to a Labor Law Section
240(1) claim—that the plaintiff's negligence was the
“sole proximate cause” of the accident, was recently
approved by the Court of Appeals in Blake v. Neighbor-
hood Housing Services of New York City, Inc.,54 which
offered a glimmer of hope to defendants in Labor Law
240(1) cases.

Blake involved an accident in which the plaintiff,
who operated his own contracting company and was
working alone on a renovation job, fell from a ladder
when the upper portion of the ladder retracted.5> Be-
cause comparative negligence is not an available de-
fense under Labor Law Section 240(1), the fact that
the plaintiff fell from a ladder that he owned and had
set up would not necessarily prevent a liability finding
against the defendants under Labor Law Section
240(1). However, in Blake, the Court of Appeals held
that because the plaintiff's negligence in failing to
make sure that the A-frame ladder was locked was the
sole proximate cause of the accident, there was no
liability under Labor Law Section 240(1).56

The Court of Appeals reiterated that in order to
establish liability under Section 240(1), a plaintiff
must establish that: (1) there was a failure to provide
a proper safety device within the meaning of Section
240(1); and (2) that this violation of 240(1) was a
proximate cause of the plaintiff's accident.5” The
Court noted that the mere fact that a plaintiff falls
from a scaffolding surface is insufficient in and of it-
self to establish that the device did not provide proper
protection.s8

The plaintiff in Blake testified that the ladder that
he was using “was steady, had rubber shoes and was
in proper working condition.”®® The plaintiff further
testified that the ladder was stable and that there was
no reason to have it steadied during use.®° He also

(Continued on the following page)
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Labor Law § 240(1)
(Continued from previous page)

revealed that he was not sure if he had locked the
extension clips in place before ascending the rungs.61
Therefore, there was sufficient evidence to support
the jury’s finding that the ladder that was being used
was proper and adequate and that the accident was
not proximately caused by a Labor Law Section 240(1)
violation.62 Instead, the Court held that the “sole proxi-
mate cause” of the accident was the plaintiff’'s negli-
gence in failing to properly secure the ladder.63 In an
unusual show of support for owners and contractors
in the Labor Law § 240 context, the Court held that
“[t]he point of Labor Law § 240(1) is to compel con-
tractors and owners to comply with the law, not to pe-
nalize them when they have done so.”64

Therefore, under the holding of Blake, where a
defendant can establish that a proper and appropriate
safety device was supplied to the injured plaintiff, and
that the accident was caused solely by the injured
plaintiff’'s negligence, there will be no liability under
Labor Law Section 240(1).

Another defense available to contractors and own-
ers under Labor Law Section 240(1) is the
“recalcitrant worker” defense.®> However, before the
Blake decision, this defense had been narrowly con-
strued so that it rarely afforded a viable defense to a
defendant in a 240(1) action.6® Prior to Blake, in order
to prove that it was entitled to the protection of the
“recalcitrant worker” defense, a defendant had to
prove that the worker was injured as a result of a
“refusal” to use available safety devices provided by
the employer or owner.67” Of course, it is difficult to
prove that a worker “refused” to use available safety
devices and the invocation of the “recalcitrant worker”
defense has often been rejected by New York
Courts.68

In Cahill v. Triborough Bridge and Tunnel Author-
ity,69 the Court of Appeals integrated the “sole proxi-
mate cause” defense that was articulated in Blake
with the “recalcitrant worker” defense and held that a
worker who fell from a height after choosing not to
use an available safety line was not entitled to the
protection of Labor Law Section 240(1).7° The holding
of Cahill signals that the “recalcitrant worker” defense
has been strengthened by the sole proximate cause
doctrine, and may now be a stronger defense avail-
able to defendants in 240(1) cases.

In Cahill, the deposition testimony established
that there was a mechanical “manlift” that was some-

times available for workers to climb up and down
wall-like structures known as “forms.”7’! However,
when the manlift was not available, workers had
been instructed to use safety lines affixed to the
forms.”2  The evidence established that plaintiff
and the other workers attended frequent safety
meetings in which they were instructed in the use
of the safety lines.”3 The plaintiff’s supervisor had
previously caught him climbing a form without a
safety line and the plaintiff had been warned that
he was required to use a safety line.”* The accident
occurred when the plaintiff chose not to use a
safety line and fell from one of the forms. The trial
court granted the plaintiff summary judgment on
the 240(1) claim, rejecting the “recalcitrant
worker” defense.?s

The Appellate Division, with one justice dissent-
ing, affirmed the order granting summary judgment
in favor of the plaintiff, holding that “the recalci-
trant worker defense is not applicable” because
the defendant had not shown that the plaintiff had
disobeyed an immediate instruction to use a har-
ness or other actually available safety device.”®
The Court of Appeals reversed and held that the
defendants were entitled to a dismissal of the
plaintiff’'s 240(1) claim.7?

In Cahill, the Court of Appeals cited the “sole
proximate cause” defense that had been articu-
lated in Blake, stating that “where a plaintiff’'s own
actions are the sole proximate cause of the acci-
dent, there can be no liability.”78 In holding that
the § 240(1) claim should be dismissed, the Court
of Appeals integrated the “recalcitrant worker” de-
fense within the reasoning of the sole approximate
cause doctrine. The Court stated that the facts of
the case established that: the plaintiff knew that
there were proper safety lines available, and that
he was expected to use them; that he chose for no
good reason not to do so; and that had he not
made that choice he would not have been in-
jured.” The Court reasoned that the plaintiff “was
not the less recalcitrant because there was a lapse
of weeks between the instructions and his disobe-
dience of them.”80 The controlling question was not
whether plaintiff was “recalcitrant,” but “whether a
jury could have found that his own conduct, rather
than any violation of Labor Law § 240(1), was the
sole proximate cause of his accident.”81

As such, the Court of Appeals decision in Cahill
signals a strengthening of the “recalcitrant worker”

(Continued on page 11)
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by the insured’s delay in affording notice before being
permitted to disclaim coverage.” The opinion of Judge
Catterson, which was joined by Judge Ellerin, offered a
scathing critique on the no-prejudice rule.8

As we anticipated, because there were two dis-
senters in Great Canal, Seneca Insurance Company
was able to appeal the First Department’s decision to
the Court of Appeals.

Two other cases, Argo Corporation v. Greater New
York Mutual Insurance Company,® and Rekemeyer v.
State Farm Automobile Insurance Company© - which
also involved the applicability of the no-prejudice rule,
reached the Court of Appeals docket and were de-
cided just prior to the Court of Appeals’ decision in
Great Canal.

In Argo, the Court of Appeals allayed any fears that
the no-prejudice rule was in jeopardy and clearly held
that at least in the liability insurance arena, the no-
prejudice rule is still intact in New York State.11

Argo involved an alleged slip and fall on ice adja-
cent to a property that was managed by the Argo Cor-
poration (“Argo”). Argo was served with a negligence
summons and complaint on February 28, 2000. Argo
failed to tender the complaint to its insurance carrier,
Greater New York Mutual (“GNY”) and on November
10, 2000, Argo was served with a default judgement.
Argo received a notice of entry of the default judgment
and of the scheduling of a hearing on the judgment on
February 13, 2001. On February 21, 2001, Argo re-
ceived a note of issue for trial readiness.12

It was not until May 2, 2001, over one year after it
was served with the summons and complaint, that
Argo first notified GNY of the lawsuit. On June 4,
2001, GNY disclaimed coverage because of the late
notice of the lawsuit and occurrence.13

Under New York law, an insured’s late notice of
occurrence, claim or suit may be excused if, under the
facts and circumstances presented, the delay is
deemed reasonable.l* However, the delay in the af-
fording of notice by Argo was found to be patently un-
reasonable. The trial court agreed that Argo failed to
comply with the notice conditions in the policy and
dismissed Argo’s declaratory judgment action. The
Appellate Division affirmed, holding that “the insureds
are unable to provide an excuse for their failure to
comply with the policy’s notice provisions.”15

The Court of Appeals granted leave to appeal and

unanimously affirmed the Appellate Division’s dis-
missal of the declaratory judgment action against
GNY. In its decision, the Court of Appeals clearly
reaffirmed the proposition that at least in the liabil-
ity insurance context, the no-prejudice rule is still
intact:

The rationale of the no-prejudice rule is
clearly applicable to a late notice of law-
suit under a liability insurance policy. A
liability insurer, which has a duty to indem-
nify and often also to defend, requires
timely notice of lawsuit in order to be able
to take an active, early role in the litigation
process and in any settlement discussions
and to set adequate reserves. Late notice
of lawsuit in the liability insurance context
is so likely to be prejudicial to these con-
cerns as to justify the application of the
no-prejudice rule. Argo’s delay was unrea-
sonable as a matter of law and thus, its
failure to timely notify GNY vitiates the
contract. GNY was not required to show
prejudice before declining coverage for
late notice of lawsuit.16

Rekemeyer involved a claim for supplementary
SUM benefits.1?” In Rekemeyer, the Court of Ap-
peals continued the trend, which it started in Bran-
don, of relaxing the no-prejudice rule in the SUM
context. The claimant, who sustained injuries in an
automobile accident, failed to place her automobile
insurance carrier on notice of her intention to make
a SUM claim until six months after she was in-
formed that the tortfeasor only had $50,000.00 in
automobile liability coverage.18

The Court of Appeals held that this six month
delay in placing her carrier on notice of her inten-
tion to bring a SUM claim was untimely.1® How-
ever, the Court of Appeals held that the facts pre-
sented called for a relaxation of the no-prejudice
rule and held that in order to deny the insured’s
claim for SUM benefits, the carrier would have to
prove that it was prejudiced by the six month de-
lay.20 The Court cited the fact that the plaintiff had
timely provided her insurance carrier with notice of
the accident and had made a claim for no-fault
benefits soon thereafter.21

The claimant’s insurance carrier, State Farm,

(Continued on the following page)
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Insurance Coverage Under the facts and circumstances of Great
(Continued from previous page) Canal, the Court held that the insured failed to
raise a triable issue of fact as to whether its delay
undertook an investigation of the accident and re- in giving notice was reasonably founded upon a
quired the plaintiff to undergo medical examina- good faith belief of non-liability.
tions.22 Under these circumstances, the Court of Ap- - Michael P. Kandler

peals held that the no-prejudice rule should not be
applied because State Farm had been afforded with
sufficient notice of the accident and claim so as to
promote the valid policy objective of curbing fraud or
collusion.23 Under these circumstances, the Court
held that if State Farm would be permitted to dis-
claim without showing that it was prejudiced by the
delay in affording notice, it would result in a windfall
to State Farm.

As such, while the no-prejudice rule is clearly well
intact in the liability insurance arena, in the SUM con-
text, where the insurance carrier has received notice
of the accident, and has been afforded the opportu-
nity to conduct an investigation into the circum-
stances of the accident, the insurance carrier will not
be afforded the benefit of the no-prejudice rule.

In a decision dated June 16, 2005, the Court of
Appeals reversed the Appellate Division’s ruling in
Great Canal and held that Seneca Insurance owed no
duty to defend or indemnify Great Canal because
Great Canal’s failure to satisfy the notice of occur-
rence provision of the policy vitiated the coverage
obligation.24

The Court again held that in the liability insurance
context, the insurance carrier need not show preju-
dice before disclaiming based on the insured’s fail-
ure to timely notify it of an occurrence.?s In Great
Canal, in addition to arguing that the no-prejudice
rule should not apply, the insured argued that its de-
lay in affording coverage was excusable because it
was reasonable under the circumstances.26 Specifi-
cally, the insured argued that its delay in affording
notice should be excused because it had a good-faith
belief in non-liability.27

The Court of Appeals rejected this argument hold-
ing that while a good-faith reasonable belief in non-
liability may in some circumstances excuse a delay in
affording notice, the insured bears the burden of es-
tablishing the reasonableness of the proffered ex-
cuse. The Court noted that when an insured argues
that it had a reasonable belief in non-liability, “the
insured’s belief must be reasonable under all the
circumstances” and that “it may be relevant on the
issue of reasonableness, whether and to what extent,
the insured has inquired into the circumstances of
the accident or occurrence.”28
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THE COURT OF APPEALS HOLDS THAT AN UNSIGNED
CONTRACT IS A SUFFICIENT BASIS FOR A VIABLE CLAIM
FOR INDEMNIFICATION AGAINST AN EMPLOYER UNDER
WORKERS’ COMPENSATION LAW SECTION 11

Prior to the enactment of the Omnibus Work-
ers’ Compensation Reform Act of 1996, third-party
actions against employers were freely permitted.s2
However, with the advent of the 1996 Reform Act,
which was passed for the stated purpose of limiting
actions against employers, third-party actions
against employers became impermissible unless
one of two criteria are met: (1) the injured em-
ployee sustained a “grave injury” as specifically
defined in the statute; or (2) the claim against the
employer is “for contribution or indemnification
based upon a provision in a written contract en-
tered into prior to the accident or occurrence by
which the employer had expressly agreed to contri-
bution to or indemnification of the claimant or per-
son asserting the cause of action for the type of
loss suffered.”83

As expected, a significant amount of litigation
ensued involving the issue of whether or not the
criteria for permissible third-party actions against
an employer had been met. In Castro v. United Con-
tainer Machinery Group, Inc.,84 the Court of Ap-
peals held that the “grave injury” criteria would be
strictly construed.

While a significant volume of case law devel-
oped concerning the “grave injury” standard,s®
there is significantly less case law on the provision
permitting third-party claims against employers for
contribution or indemnification based upon a
“written contract.” As discussed in our first issue,
in Tonking v. Port Authority of New York and New
Jersey,86 the Court of Appeals indicated that the
contractual indemnification provision of Workers’
Compensation Law Section 11 would also be
strictly construed by the Court to meet the purpose
of limiting actions against employers.

It is not uncommon in New York to find that
construction work or other services have been per-
formed without a signed contract. The question
then arises as to whether a situation in which work
is performed pursuant to an unsigned contract sat-
isfies the “written contract” requirement of Section
11 of the Workers’ Compensation Law. The Court
of Appeals has now held in Flores v. Lower East

Side Service Center, Inc.,87 that where parties have
exchanged a written contract and their conduct was
consistent with the provisions of the contract, even if
the contract is not signed, the “written contract” re-
quirement of Section 11 of the Workers’ Compensa-
tion Law has been met.

In Flores, the Court of Appeals held that the de-
fendant owner was entitled to summary judgment on
its claim for contractual indemnification against the
impleaded employer.88 Even though the contract
was not signed, the Court held that the evidence in
the case established that the parties intended to be
bound by the written contract.8? In reaching this con-
clusion, the Court of Appeals relied upon its 1977
decision in Brown Brothers Electrical Contracting v.
Beam Construction Corp.,°° in which it held that “an
unsigned contract may be enforceable, provided
there is objective evidence establishing that the par-
ties intended to be bound.”91

Therefore, where the parties show that they in-
tended to be bound by an unsigned contract, the
unsigned contract will provide a sufficient predicate
for a claim of contractual indemnification against an
employer under Section 11 of the Workers’ Compen-
sation Law.

- Michael P. Kandler
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PRODUCT LIABILITY INSURANCE COVERAGE - COURT
OF APPEALS NARROWLY CONSTRUES A STANDARD
VENDORS ENDORSEMENT TO AFFORD COVERAGE

ONLY FOR CLAIMS OF A DEFECTIVE PRODUCT

In a four-to-three decision rendered on June
29, 2005, entitled, Raymond Corporation v. Na-
tional Union Fire Insurance Company of Pittsburgh,
PA, the New York State Court of Appeals narrowly
construed the insuring agreement contained in a
standard vendor’s endorsement to encompass only
claims stemming from a defective product.92

Raymond was a declaratory judgment action
brought by a manufacturer of side-loaders,
(“Raymond”) and a vendor of Raymond’s products
(“Arbor”), against Raymond’s primary liability in-
surer, National Union Fire Insurance Company of
Pittsburgh, PA (“National Union”).93 In the declara-
tory judgment action, Arbor sought coverage as an
additional insured on a vendor’s endorsement that
was issued with the National Union policy.%4 The
Court of Appeals reversed the decision of the Ap-
pellate Division, Third Department® and held that
because the accident in the underlying action,
which had been settled prior to the institution of
the declaratory judgment action, was caused en-
tirely by the negligence the vendor's employee in
installing the side-loader, the vendor’'s endorse-
ment did not afford coverage.®6

In the underlying action, the end user of the
side-loader product - “Ryerson” - rented the Ray-
mond manufactured side-loader for use at its Phila-
delphia warehouse.®” Arbor, a vendor of Raymond
side-loaders, agreed to install and service the side-
loader.?8 Evidence in the underlying action estab-
lished that the side-loader was installed in a negli-
gent manner by the Arbor technician, which re-
sulted in an accident in which a Ryerson employee
sustained serious head and brain injuries while
operating it.9° The parties did not dispute that Ar-
bor’'s negligence, not any defect in the Raymond
product, caused the accident.100

The underlying action settled for
$6,000,000.00, with $3,000,000.00 paid by Ar-
bor's primary liability insurer.101 National Union
asserted that its vendor’'s endorsement did not af-
ford coverage to Arbor, which was solely at fault for
the accident.102 Raymond and Arbor asserted that
the vendor’'s endorsement did afford coverage to

Arbor. National and Raymond agreed to contribute
$2,500,000.00 and $500,000.00 respectively, while
reserving their rights to resolve their coverage dispute
against National Union in a separate action.193 In the
subsequent declaratory judgment action, Raymond
and Arbor sought judgment against National Union for
Raymond’s $500,000.00 contribution toward the set-
tlement of the underlying action.104 National Union
counterclaimed for judgment against Raymond in the
amount of its $2,500,000.00 contribution.105 After
discovery, both parties moved for summary judg-
ment.106 The trial court denied Raymond’s motion and
granted National Union summary judgment, dismiss-
ing Raymond’s complaint and issuing judgment on
National’s counterclaim. The court concluded that the
vendor’s endorsement was limited to personal injury
claims arising out of a product defect only.

The Appellate Division, Third Department read the
vendor’'s endorsement as broad enough to cover
claims arising out of the vendor’s negligence, as long
as the accident arose out of the use of the primary
insured’s product.107?

In a four-to-three decision, the Court of Appeals
reversed the Appellate Division and held that the ven-
dor’s endorsement only afforded coverage for product
defect claims and did not afford coverage where the
evidence established that the injury was caused en-
tirely by the negligence of the vendor, and not by any
defect in the product.198 |t should be pointed out that
only the duty to indemnify was addressed in the Ray-
mond decision.109 Under the doctrine that the duty to
defend is broader than the duty to indemnify,1° as
long as any claim of a defective product is made, even
under the Court of Appeals narrow interpretation in
Raymond, a duty to defend under the vendor’'s en-
dorsement would be triggered.

The vendor’s endorsement (Endorsement 5, Addi-
tional Insured-Vendors Schedule) included the follow-
ing standard insuring language:

(Continued on page 10)
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Product Liability Insurance Coverage
(Continued from page 9)

“(s)ection Il - Who Is An Insured” is
amended to include as an Insured any per-
son or organization (referred to below as
“vendor”) shown in the schedule, but only
with respect to “Bodily Injury” or “Property
Damage” arising out of “Your Products”
(Raymond’s products) shown in the sched-
ule which are distributed, sold, repaired,
serviced, demonstrated, installed or rented
to others in the regular course of the ven-
dor(’)s business, subject to [additional exclu-
sions].111

The majority cited the standard insurance pol-
icy interpretation proviso which requires that the
Court “construe the policy in a way that affords a
fair meaning to all of the language employed by the
parties in the contract and leaves no provision with-
out force and effect.”112

In short, the majority held that the language of
the insuring agreement contained in the vendor’s
endorsement which limited coverage to bodily inju-
ries “arising out of (Raymond’s products) means
injuries arising out of defects in the products,
rather than arising out of the vendor's negli-
gence.”113 In its decision, the Court of Appeals
cited Couch on Insurance, stating that, “(c)overage
under the vendor’'s endorsement is limited to inju-
ries arising out of a defect in the manufacturer’'s
product.”114 The Court also relied upon the lan-
guage in a decision by the Seventh Circuit in Hart-
ford Fire Insurance Company, v. St. Paul Surplus
Lines Insurance Company.115 In Hartford, the Sev-
enth Circuit discussed the purpose of vendor’s en-
dorsements as illustrated by the risks encountered
by manufacturers and vendor’s in their respective
roles:

[t]he purpose of a vendor’'s endorsement is
to protect the vendor (i.e., dealer or other
distributor) against the expense of being
dragged as an additional defendant into a
lawsuit arising from a defect in a product
that it distributes. It makes sense for the
manufacturer to buy the insurance, as he
has a better sense of the risk that there will
be suits complaining about defects in his

products. This assumes, however, that the ven-
dor’s role in the distribution of the product is
passive. The manufacturer would be unlikely to
insure the vendor against defects introduced
by the vendor himself, . . . the risk of those de-
fects being better known to the vendor than to
the manufacturer. . . . Beyond that, the ven-
dor's endorsement is inapplicable if the ven-
dor, whether by participating in the creation of
the product or by altering or repairing it, may
be responsible for the alleged defect out of
which the product liability suit arises. That at
least is the “majority view, .. ."116

The Court also cited the Seventh Circuit’s reason-
ing in noting that vendor's endorsement policies are
“cheap add-ons” to product liability policies:

and their cheapness makes the most sense if
they’re limited to the case in which the vendor,
being completely passive in relation to the
harm giving rise to liability rather than the ac-
tive author of the harm, would be entitled to
indemnity from the manufacturer in the event
that he (the vendor) was sued and held liable
and made to pay damages . . .117

The dissent, in an opinion written by R.S. Smith, ana-
lyzed the wording of the insuring language of the ven-
dor’'s endorsement along with the exclusions and rea-
soned that if the insuring agreement was as limited as
the majority viewed it, the exclusions would be entirely
unnecessary.118 The vendors endorsement included
typical exclusions for contractual liability; express war-
ranties unauthorized by the primary insured; any fail-
ure to make inspections, adjustments, tests or servic-
ing that the vendor has agreed to make or normally
undertakes; and demonstration, installation, servicing
or repair operations except such operations performed
by the vendor. The dissent reasoned that the exclusion
for:

[d]lemonstration, installation, servicing or re-
pair operations except such operations per-
formed by the Vendor, necessarily implied
that coverage does exist for demonstrations
and the like that are performed by the ven-
dor.119

(Continued on the following page)
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Labor Law § 240(1)
(Continued from page 5)

Therefore, the dissent reasoned that the word-
ing of the vendor’'s endorsement clearly implied that
coverage was afforded for damages that arose out
of the product but which were not caused solely by a
defect in the product.120 The dissent’s reasoning is
further supported by the basic New York Insurance
interpretation proviso that the term “arising out of”
is broadly construed.121

The decision of the majority in Raymond estab-
lishes that under New York law, standard vendor’s
endorsements limit coverage to claims of product
defects and do not afford coverage for claims of
negligence by the vendor.

As noted above, the Raymond decision deals
only with the duty to indemnify. Under New York
law, if any claim asserted in a pleading could result
in a covered loss, the insurance carrier must defend
the entire lawsuit.122 Therefore, if a pleading in-
cludes claims of a defective product, the carrier that
issued a vendor’s endorsement would owe a duty to
defend the vendor. The extent to which a duty to
indemnify would be owed under the vendor’'s en-
dorsement would be determined by the extent to
which the damage was actually caused by a product
defect, which would include design defects, manu-
facturing defects and defective warnings.123

- Michael P. Kandler

defense by the merger of this defense with the “sole
proximate cause” defense. The Court of Appeals es-
tablished that a defendant need not prove that the
plaintiff disobeyed an “immediate instruction” to use
a safety harness or other actually available safety
device” in order to be afforded the protection of the
recalcitrant worker doctrine. As long as a worker has
been advised of the availability of an appropriate
safety device and had been instructed that he is re-
quired to use the safety device there will be no liabil-
ity under Labor Law Section 240(1) if the worker is
then injured as a result of his own decision to decline
to use the safety device.

- Michael P. Kandler
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See Cahill, 4 N.Y.3d at 40, 790 N.Y.S.2d at 76.
See Cahill, 4 N.Y.3d at 39, 790 N.Y.S.2d at 76.

See Cahill, 4 N.Y.3d at 39-40, 790 N.Y.S.2d at 76.

See Barbieri v. Mount Sinai Hospital, 264 A.D.2d 1, 5-6, 706 N.Y.S.2d 8 (1st Dep’t 2000) (noting that “[t]he
point of the statutory amendment was to abolish such third-party actions and to restore a regime wherein
workers’ compensation was the exclusive remedy . . . in order to reduce insurance premiums and the atten-
dant cost of doing business in the state”) (citations omitted); Castro v. United Container Machinery Group,
Inc., 273 A.D.2d 337, 338, 339, 710 N.Y.S5.2d 90, 91 (2d Dep’t 2002) (same proposition); Way v. Grantling,
289 A.D.2d 790, 791, 736 N.Y.S.2d 424, 426 (3d Dep’t 2001) (recognizing “that both the statutory lan-
guage and the legislative history support the interpretation that the purpose of the amendments to Workers’
Compensation Law § 11 effected by the Omnibus Workers’ Compensation Reform Act of 1996 was to limit,
substantially, the number of third-party claims maintainable against employers”).

N.Y. Workers’ Compensation Law § 11.

96 N.Y.2d 398, 736 N.Y.S.2d 287 (2001).

See discussion contained within Issue 1, Volume 1 concerning brain injuries.

3 N.Y.3d 486, 787 N.Y.S.2d 708 (2004), aff'g, 2 A.D.3d 213, 768 N.Y.S.2d 311 (1st Dep’t 2003).

4 N.Y.3d 363, 795 N.Y.S.2d 491 (2005).

See Flores, 4 N.Y.3d at 367, 795 N.Y.S.2d at 493.

See Flores, 4 N.Y.3d at 370-371, 795 N.Y.S.2d at 496-497.

41 N.Y.2d 397, 393 N.Y.S.2d 350 (1977).

Flores, 4 N.Y.3d at 368, 755 N.Y.S.2d at 495.

5 N.Y.3d 157, 2005 WL 1523565 (N.Y.), 2005 N.Y. Slip Op. 05453.

See Raymond Corp., 5 N.Y.3d 157, 2005 WL 1523565 (N.Y.), 2005 N.Y. Slip Op. 05453.
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94. See Raymond Corp., 5 N.Y.3d 157, 2005 WL 1523565 (N.Y.), 2005 N.Y. Slip Op. 05453.

95. Raymond Corporation v. National Union Fire Insurance Company of Pittsburg, PA, 6 A.D.3d 788, 775
N.Y.S.2d 102 (3d Dep’t 2004).

96. See Raymond Corp., 5 N.Y.3d 157, 2005 WL 1523565 (N.Y.), 2005 N.Y. Slip Op. 05453.

97. See Raymond Corp., 6 A.D.3d at 788-789, 775 N.Y.S.2d at 103.

98. See Raymond Corp., 6 A.D.2d at 788-789, 775 N.Y.S.2d at 103.

99. See Raymond Corp., 2005 WL 1523565 (N.Y.), 2005 N.Y. Slip Op. 05453; Raymond Corp., 6 A.D.3d at 788-
789, 775 N.Y.S.2d at 103.

100. Raymond Corp., 5 N.Y.3d 157, 2005 WL 1523565 (
101. Raymond Corp., 5 N.Y.3d 157, 2005 WL 1523565 (
102. Raymond Corp., 5 N.Y.3d 157, 2005 WL 1523565 (
103. Raymond Corp., 5 N.Y.3d 157, 2005 WL 1523565 (
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(

), 2005 N.Y. Slip Op. 05453,
), 2005 N.Y. Slip Op. 05453.
), 2005 N.Y. Slip Op. 05453,
), 2005 N.Y. Slip Op. 05453.
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104. Raymond Corp., 5 N.Y.3d 157, 2005 WL 1523565 2005 N.Y. Slip Op. 05453.
105. Raymond Corp., 5 N.Y.3d 157, 2005 WL 1523565 2005 N.Y. Slip Op. 05453.
106. Raymond Corp., 5 N.Y.3d 157, 2005 WL 1523565 (N.Y.), 2005 N.Y. Slip Op. 05453.
107. See Raymond Corporation, 6 A.D.3d 788, 775 N.Y.S.2d 102.

108. Raymond Corp., 5 N.Y.3d 157, 2005 WL 1523565 (N.Y.), 2005 N.Y. Slip Op. 05453.

109. Raymond Corp., 5 N.Y.3d 157, 2005 WL 1523565 (N.Y.), 2005 N.Y. Slip Op. 05453.

110. See Fitzpatrick v. American Honda Motor Co. 78 N.Y.2d 61, 65, 571 N.Y.S.2d 672, 673-674 (1991); Town
of Massena v. Healthcare Underwriters Mutual Insurance Company, 98 N.Y.2d 435, 443, 749 N.Y.S.2d 456,

459 (2002).
111. Raymond Corp., 5 N.Y.3d 157, 2005 WL 1523565 (N.Y.), 2005 N.Y. Slip. Op. 05453 citing Couch on Insur-
ance § 130:3 (3d ed. 1996) (internal quotation marks omitted).
112. Raymond Corp., 2005 WL 1523565, citing Consolidated Edison Company of New York v. Allstate Insur-
ance Company, 98 N.Y.2d 208, 211, 222, 746 N.Y.S.2d 622 (2002).
113. Raymond Corp., 5 N.Y.3d 157, 2005 WL 1523565 (N.Y.), 2005 N.Y. Slip. Op. 05453 (internal quotation
marks omitted).
114. Raymond Corp., 5 N.Y.3d 157, 2005 WL 1523565 (N.Y.), 2005 N.Y. Slip. Op. 05453 (internal quotation
marks omitted).
115. 280 F.3d 744, 745 (7t Cir. 2002).
116. Hartford Fire Insurance Company, 280 F.3d at 746-747.
117. See Raymond Corp., 5 N.Y.3d 157, 2005 WL 1523565 (N.Y.), 2005 N.Y. Slip Op. 05453 citing Hartford
Fire Insurance Company, 280 F.3d at 747.
118. See Raymond Corp., 5 N.Y.3d 157, 2005 WL 1523565 (N.Y.), 2005 N.Y. Slip Op. 05453 (dissent).
119. See Raymond Corp., 5 N.Y.3d 157, 2005 WL 1523565 (N.Y.), 2005 N.Y. Slip Op. 05453 (dissent).
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120. See Raymond Corp., 5 N.Y.3d 157, 2005 WL 1523565 2005 N.Y. Slip Op. 05453 (dissent

121. See Raymond Corp., 5 N.Y.3d 157, 2005 WL 1523565 (N.Y.), 2005 N.Y. Slip Op. 05453 (dissent

122. See Town of Massena, 98 N.Y.2d at 443, 749 N.Y.S.2d at 459 (noting that “[i]f the allegations of the com-
plaint are even potentially within the language of the insurance policy, there is a duty to defend); Servitone
Construction Corporation v. Security Insurance Company of Hartford, 64 N.Y.2d 419, 424, 488 N.Y.S.2d
139, 142 (1985) (stating that “[t]he duty to pay is determined by the actual basis for the insured’s liability
to a third person”); Goldberg v. Lumber Mut. Casualty Ins. Co. of New York, 297 N.Y.248 (1948) (observing
that “[t]he courts have frequently remarked that the duty to defend is broader than the duty to pay”); Conrad
R. Sump & Co. v. Home Insurance Company, 267 A.D.2d 415, 417, 701 N.Y.S.2d 103, 105 (2d Dep’t 1999)
(noting that “[i]f any claim arguably arises from a covered event, the insurance carrier must defend the en-
tire action, and assumes the risk and the consequences of making its own decision as to what is alleged or
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what might be proved against its insured”).
123. See Servitone Construction Corporation, 64 N.Y.2d at 424, 488 N.Y.S.2d at 142.
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